











from the medical practice who treated Laci during her pregnancy—Drs.
Endraki and Towder—did not abide by Dr. Yip’s practice of altering the
due date if the results of the second ultrasound established a date within six
days of the original due date. (106 RT 19819-19820.) Based on the
measurements from the second ultrasound, Dr. March concluded that on
December 23, 2002, Conner’s gestational age was 32 weeks, 2 days, not 33
weeks, 1 day—six days younger than the timeframe provided by Dr.
DeVore. (106 RT 19779.) Dr. March theorized that even if Conner’s
gestational age was the latter, Conner’s date of death at the earliest, would
have been December 29, 2002. (106 RT 19779-19780, 19848-19849.)

Dr. March’s conclusions were also based on a different date of
conception, which was. (106 RT 19796-19800.)*® That was the day Laci’s
friend Renee Tomlinson said Laci called to say she was pregnant. Dr.
March acknowledged the June 9 date was nowhere in Laci’s medical
records. (106 RT 19798-19800.) Using June 9 as the date of conception
meant that Dr. March’s estimate was 10 days later than the generally
accepted computation of taking the date of the woman’s last menstrual
period and adding two weeks.®” (106 RT 19856.) Dr. March
acknowledged his conclusions rested on the assumption that the day Laci
called Tomlinson was the same day Laci took the pregnancy test. (106 RT
19801-19802.) He conceded there was no evidence establishing what day
Laci actually took the pregnancy test. (106 RT 19804.) However, Dr.

% In his report, Dr. March repeatedly referred to the date of
conception as June 11, 2002, which he said was a mistake. (106 RT 19800-
19801.)

*7 Dr. DeVore had explained that it was impossible to pinpoint the
date of conception unless you were there, which explained why medical
practitioners used the date of the women’s last menstrual period plus two
weeks as the date of conception. (95 RT 17879-17880, 17884, 17886; 106
RT 19856.)
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March stated that his assumption was based on information provided to him
by the defense.®™ (106 RT 19804.) Dr. March did not know if the
information was generated through trial testimony. (106 RT 19804-19805.)
In any event, Dr. March clarified that the date of conception was of
minimal importance to his conclusions. (106 RT 19843-19844.)

10. The circumstances around the time of appellant’s
arrest

a.  Buying the Mercedes in his mother’s name

Jackie Peterson explained that it was her idea to have appellant buy
the Mercedes in her name. This was because the police kept impounding
appellant’s vehicles. (107 RT 19986.) However, Jackie acknowledged that
at the time appellant purchased the Mercedes in April 2003, none of
appellant’s vehicles were impounded. (107 RT 19989.)

b.  Golf plans for April 18—the day of appellant’s
arrest

Appellant’s father Lee explained that he made a golf reservation for
he and his sons, including appellant, for the morning of April 18. He made
the reservation a week or two before. (107 RT 19997.) Lee told appellant
to borrow his brother’s license so appellant could save $20 or $40 on
golfing fees since local residents received discounts. (107 RT 19997-19999,
20004.) Lee was aware that had appellant used his brother’s license, it
would have been a misrepresentation. (107 RT 20004.)

% During the defense case, Detective Craig Grogan testified that he
had notes from Sharon Rocha that Laci called her at 7:00 a.m. on June 9,
2002, and told her that she was pregnant. (107 RT 19912.) Also, Jackie
Peterson testified that Laci called her and Lee Peterson very early in the
morning on June 9 to say that she had taken a test and was pregnant. (107
RT 19977.)
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¢.  Phone call between appellant and his brother
Joe on the morning of April 18

The defense played an audio recording of a phone call between
appellant and his brother Joe that occurred at 7:08 a.m. on April 18, prior to
appellant’s arrest. (107 RT 19950-19951; Defense Exh. No. D8X.) A
transcript of the call was projected for the jury. (107 RT 19951.)

During the call, appellant told his brother Joe that he was being
followed by “private investigators” and that he could not shake them.
(PowerPoint Transcript, page no. 1; Defense Exhibit No. D8X.) Appellant
did not think he should “come play golf” because, as appellant said, “I
don’t think [sic] want a picture of me in the press playing golf.”®
(Transcript, pp. 1-2.)

Appellant and his brother went on to discuss the recent recovery of
the then-unidentified bodies. (Transcript, pp. 3-5.) Joe conjectured that
authorities knew that it was not Laci, but were taking their time to try and
figure out how to convey that information publicly. (Transcript at 4.)
Appellant thought he knew otherwise: “Oh, I think they’re holding off
because they don’t know who it is anymore.” (Transcript, p. 5.)

The prosecutor asked Lee about appellant’s reaction to discovery of
the bodies:

[PROSECUTOR]: All right. To your knowledge, during that
particular week, when -- after it was pronounced that the bodies
had been discovered, to your knowledge did your son make any
effort to travel up to Northern California to look into the
situation regarding that?

% Appellant’s father testified that appellant had given him a list of
license plate numbers of cars that had been following him. Lee said, “We
were convinced it was the Enquirer.” (107 RT 20002.) This would seem to
be contradicted by evidence that appellant confronted surveilling agents and
asked whether they worked for state or local agencies. (100 RT 18801.)
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[LEE PETERSON]: I believe my wife called and spoke to
someone at -- some authority in either Modesto or from the East
Bay area about doing that, and was told that they weren’t
welcoming anybody to come up there.

[PROSECUTOR]: To your knowledge did your son -- did the
defendant, in this case, make any effort?

[LEE PETERSON]: I don’t know.

(107 RT 20005.)

d. The large amount of cash

Appellant’s mother Jackie explained that she withdrew $10,000 from
her Bank of America account on April 8, 2003. (107 RT 19966-19967.)
She intended to loan the money to appellant’s brother John so that John
could buy appellant’s white pick-up truck. (107 RT 19968.) When asked
by the prosecutor if John was aware there was a GPS tracking device on the
truck, Jackie said the family “used to joke about it,” but “it didn’t seem
possible.” (107 RT 19980.) According to Jackie, Bank of America
mistakenly took the money out of appellant’s bank account, not hers. (107
RT 19969.) Jackie explained that her name was also on appellant’s bank
account. (107 RT 19970.) Jackie gave $8,000 to appellant and John was
responsible for paying appellant the balance of $2,000. (107 RT 19970-
19971.) Jackie said that she gave appellant cash instead of a check because
appellant was going to buy a car and people did not necessarily accept
checks as payment. (107 RT 19973.)

On April 17, Jackie withdrew $10,000 from her account at
Washington Mutual Bank to replace the $10,000 Bank of America
mistakenly took out of appellant’s account. She gave it to appellant that
day. (107 RT 19972.) Jackie explained that she gave appellant cash again,

instead of some other form of payment, because she was replacing the
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money mistakenly taken out of his account and she did not want him to
have to wait to access the money while the check cleared. (107 RT 19972.)

With respect to a recorded phone conversation between Lee and
appellant, that occurred on January 14, 2003, which seemed to suggest that
Lee had deposited $5,000 into appellant’s bank account, Jackie testified
that had no knowledge of this. (107 RT 19981-19983.) When asked by the
prosecutor if she deposited money into appellant’s bank account in January,
February, or March, Jackie said, “Not to my memory.” (107 RT 19983.)

During Lee’s testimony, the prosecutor asked him if he gave appellant
$5,000. (107 RT 20007-20008.) Lee responded: “You know, I do not
remember that. Do you have a check, or --.” (107 RT 20008.) The
prosecutor then showed appellant’s father a summary of the phone call
between he and appellant on January 14. (107 RT 20008.) When asked if
that refreshed his recollection, Lee said, “It really doesn’t. But we were
discussing it. I may have.” (107 RT 20008.)

e. The Mexican exhibit at the art museum

Jackie testified that she accompanied appellant to the San Diego
Museum of Art on April 17, which was when she gave him the large
amount of cash. (107 RT 19972-19973.) They were both unaware that the
museum was featuring a Mexican exhibit. (107 RT 19973.)

f.  Appellant’s goatee

Jackie described a photo that depicted appellant at the baptism of Ann
Bird’s son on January 12, 2003. (107 RT 19976-19977; Defense Exh. No.
D8Z.) Referring to appellant in the photo, Jackie said that appellant was
starting to grow a goatee then. (107 RT 19977.)

136



11. Other evidence
a. Statements made to Investigator Bertalotto

Investigator Bertalotto stated that when Ron Grantski made his 911
call to report Laci missing, Grantski relayed information that appellant had
been golfing that day. (106 RT 19717.) In his interview with Bertalotto in
October 2003, Grantski said that it was appellant who had told Grantski he
had been golfing on Christmas Eve. (106 RT 19716.) But, in the 911 call,
Grantski explained that he thought Sharon Rocha was the source of that
information. (106 RT 19718.) Sharon told Bertalotto that when appellant
called them on December 24 to tell them about Laci, Sharon assumed
appellant had been out golfing. (106 RT 19741.)

Neighbor Susan Medina reported to Bertalotto that she saw Laci
walking her dog, but could not remember when. (106 RT 19719.) Susan’s
husband said that he also saw Laci walking her dog sometimes and, on
occasion, appellant would walk with Laci. (106 RT 19719.)

Bertalotto spoke to neighbor Karen Servas about her observations
concerning the package in the Peterson’s mailbox when she left her home
in the late afternoon on Christmas Eve. (106 RT 19721.) Servas told
Bertalotto that she did not think she could see the package and she did not
remember it being dark before she left her home. (106 RT 19722.)
Servas’s comments to Bertalotto stemmed from Servas’s realization, after
she testified at the preliminary hearing, that the information she provided
about the timing of her actions that day may have been inaccurate. (106 RT
19731.) Originally, Servas testified that she left her home around 5:05 p.m.
to head to Ripon. (106 RT 19731.) However, she revised her time estimate
to 4:05 p.m. because she realized her earlier estimate was inaccurate. (106

RT 19731.)
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On June 18, 2004, during the pendency of the trial, Servas advised
Bertalotto that she requested her automated teller transaction records for
December 24, 2002, from her bank. (106 RT 19720.) Servas told
Bertalotto that the records showed she completed her ATM transaction at
10:53 a.m. (106 RT 19720.)

Amy Rocha told Bertalotto that on December 23, 2002, while she was
cutting appellant’s hair, Laci called and ordered pizza that she and appellant
planned to pick up on their way home. (106 RT 19723.) Appellant asked
Amy if she wanted to come over for pizza, but she declined because she
was entertaining a friend who was visiting. (106 RT 19724.)

With regard to the defense proposition that Investigator Steve
Jacobson hid his familiarity with the Rocha family, defense counsel asked
Bertalotto about a January 2003 phone conversation with Jacobson during
which Jacobson explained his relationship to the Rocha family. (106 RT
19725-19726.) Jacobson said that he knew Robin Rocha due to
circumstances involving a stolen saddle. (106 RT 19725-19726.) At the
time, Jacobson did not mention that Robin Rocha was a good friend or that
he was neighbors with the Rocha’s. (106 RT 19726-19727, 19730.)

However, Bertalotto explained that the Oakdale area where Jacobson
and the Rocha’s lived was a very small, rural community where everyone
in town knew each other. Bertalotto understood this because he also lived
there. (106 RT 19730.) Under those circumstances, the fact that Jacobson
helped Robin Rocha with the return of some personal property was not
unusual. (106 RT 19731.)

In June 2003, Bertalotto interviewed Judge Cordova who told
Bertalotto that he noticed a pair of platform sandals in the front yard of the
residence at the corner of north Covena and Edgebrook on Christmas
morning while he was out walking. (106 RT 19727.) Cordova pointed out

the shoes to his walking companion that day who was a Modesto Police
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Department detective. (106 RT 19728.) Cordova reported that the shoes
were still there on December 26. (106 RT 19727.) Cordova told Bertalotto
that he was not sure the shoes had anything to do with Laci’s disappearance.
(106 RT 19729.)

b. Statements made to Detective Grogan

Detective Craig Grogan testified that he spoke to Sharon Rocha on
numerous occasions between December 24, 2002, and the end of January
2003. (107 RT 19922-19924.) January 28 was the first time Sharon

299

mentioned that appellant had referred to Laci as ““missing’” during
appellant’s call to Sharon on December 24. (107 RT 19925.) Referring to
a transcript of a television interview—mnot offered as evidence—defense
counsel asked Grogan whether he was familiar with the interview. Grogan
said he was not. (107 RT 19925.) Nonetheless, defense counsel asked
Grogan if, during that interview, Sharon had said that she knew Laci was
missing on December 24 because of the panic in appellant’s voice. (107
RT 19925.) Presumably referring to a transcript of the interview, Grogan
responded, “Yes, that’s what it says.” (107 RT 19925.) Yet, Grogan
confirmed that during Ron Grantski’s 911 call, Grantski said to the
dispatcher, “‘we’ve been told that Laci’s missing, our daughter’s missing.’”
(107 RT 19934.)

This line of questioning by the defense suggested that Laci’s family
and friends began providing more information to Grogan after appellant’s
affair became public (107 RT 19925-19927), which, in turn, might have
called into question whether the information was tainted by bias.

However, Grogan explained that early on in the investigation he was
mindful of the fact that those closest to Laci did not want to believe that she
was murdered, even though Grogan knew it was a possibility. (107 RT

19929.) Therefore, he did not push Laci’s family and friends for

139



information that would have suggested this possibility. (107 RT 19928-
19929.)

Further, it appeared to Grogan that Laci’s family and friends initially
did not want to believe that appellant had anything to do with her
disappearance. (107 RT 19930.) Detective Grogan explained why he went
back to Laci’s friends and family after the affair became public and asked
them to think back on appellant’s behavior:

Well, the family was very supportive of Scott, both families
were initially, and that information [referring to appellant’s
affair] did cause them to question what his actions may have
been in this so they may have told me more things at that point
then they would have told me at a time when they were in full
support of Mr. Peterson.

(107 RT 19932.)

Grogan also explained that it was common during an investigation to
continue to receive information from people after they were first
interviewed. (107 RT 19934.) That was especially true in this case
because there was a very long time period between Laci’s disappearance
and appellant’s arrest, during which people had ongoing interactions with
appellant. (107 RT 19934.)

In any event, the detective acknowledged that some witnesses, who
provided later recollections, were mistaken or not entirely accurate in their
assertions. (107 RT 19935-19937, 19940-19941.) Grogan explained that
it was important for investigators to attempt to corroborate information
provided by individuals. (107 RT 19937.)

c. Statements made to Detective Buehler

In February and March 2003, Detective Jon Buehler interviewed
Salon Salon employees to try and determine what Laci had been wearing

while at the salon on December 23. (107 RT 19945-19948.) Buehler
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received inconsistent descriptions among those he interviewed. (107 RT
19946.)

d.  Austin’s no-sale receipt

A no-sale receipt was entered into evidence that was the subject of
defense questioning of William Austin during the prosecution’s case-in-

chief.”® (108 RT 20088.)

e. Yahoo search

The parties stipulated that a three-page printout of a Yahoo search
using the terms “map+san+francisco+bay+chart” was recovered from
appellant’s computer by Lydell Wall on August 7, 2003. (108 RT 20089;
Defense Exh. No. 9D.)

f.  Email regarding TradeCorp

The parties stipulated that the email exchange between appellant and
his TradeCorp manager concerning October 2002 revised sales targets and
the possibility of outsourcing warehousing was found on the dining room
table at 523 Covena during search of the premises on February 18, 2003.
(108 RT 20088; People’s Exh. No. 298.)

II. PENALTY PHASE
A. Prosecution Case

During the penalty phase, the prosecution presented four witnesses—
members of Laci’s family: Her brother Brent, her sister Amy, her

stepfather Ron, and her mother, Sharon. They talked about who Laci was

% Austin’s was the store that the Peterson’s neighbor Karen Servas
patronized after seeing McKenzie out in the street on Christmas Eve
morning. (48 RT 9434-9437.) During his cross-examination of Mr.
Austin, defense counsel focused on whether the time on the receipt was
accurate in that it partially served as the foundation for the timeline set forth
in Servas’s testimony. (48 RT 9487-9488.)
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as a person, including the irreplaceable role she played in their lives, and
the interminable grief wrought by appellant’s murder of Laci and Conner.

1.  Laci was the lively one with a kind heart

Brent was four years older than Laci. (113 RT 20978, 20981.) He
described Laci as “a very outgoing person, always having a good time in all
settings.” (113 RT 20980.) Brent observed, “I’m the boring one, she was
the lively one . . ..” (113 RT 20981.) He also described Laci as “kind” and
“good-hearted.” (113 RT 20985.) Laci “was just a really genuine person
and she meant what she said and she said it from the bottom of her heart.”
(113 RT 20989.) Brent explained that as he and Laci got older, they
became closer to each other. (113 RT 20979.) When Brent and Rose got
married, Laci was a bridesmaid in their wedding. (113 RT 20982.) Brent
recounted how Laci gave a speech at the wedding welcoming Rose into the
family. (113 RT 20989.) It was one of the special memories about Laci
that Brent said would always stay with him. (113 RT 20989.)

Amy was six years younger than Laci. They were half-siblings who
shared the same father. (113 RT 20990.) Amy looked up to Laci and
would often tag along when Laci had her friends over. (113 RT 20991.)
Like Brent, Amy described Laci as outgoing and fun and someone who
liked to have a good time. (113 RT 20993.) Laci also loved helping people.
(113 RT 20994.)

Ron Grantski first met Laci when he went to Sharon’s house to pick
Sharon up for a date. Then two-year-old Laci came running to the door and
answered it. (113 RT 20998-20999.) Ron said that Laci always had a
smile and “lit up any room”; she drew people’s attention to her. (113 RT
20999.) “She was the love of many peoples’ lives . ...” (113 RT 20999.)
Ron added that Laci was “very, very smart” and got straight A’s. (113 RT
21000.)
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Laci’s mother Sharon described Laci as someone who was positive,
upbeat, and happy. (113 RT 21008.) She followed her heart and never
dwelled on the negative. (113 RT 21005-21006.) Laci could laugh at
herself. (113 RT 21011.) These qualities attracted people to Laci and she
enjoyed a circle of close friends who had known each other since they were
very young. (113 RT 21006, 21008.) Laci was very involved in clubs and
activities in high school. (113 RT 21007, 21009.) While attending Cal
Poly, where she was a horticulture major, Laci won the Outstanding
Freshman award. (113 RT 21007.) But, it was Laci’s affinity for children
that led her to the teaching profession. (113 RT 21012-21013.)

Each of Laci’s family members shared photographs and related
memories of Laci. (113 RT 20979-20982, 20991-20995, 21000-21001,
21008-21012; People’s Exhibits Nos. 302-A-D, 303A-F, 304A-B, 305A-].)

2.  Laci was excited to be a mom

As their lives progressed, Brent and Laci talked about wanting to have
children around the same time so they could all stay close as a family. (113
RT 20983.) He never saw Laci as excited as she was when she called to
say she was pregnant. That was partly because she had been having
difficulty becoming pregnant. (113 RT 20983.) Laci was “thrilled” when
she became pregnant. (113 RT 20983.) Amy agreed: Laci “was really
excited.” (113 RT 20996.) Brent could tell Laci was looking forward to
being a mom and “was going to be a great mother.” (113 RT 20984-20985.)
Laci was in the delivery room when Brent and Rose’s son Antonio was
born. (113 RT 20985.) Often, Laci asked Rose about her pregnancy, since
Rose had just given birth. (113 RT 20985.) Laci loved then one-year-old
Antonio and was very tender toward him. (113 RT 20984-20985.)

Sharon recounted that Laci was really looking forward to becoming
pregnant and talked to her frequently about becoming a mother. (113 RT

21013.) When Brent and Rose announced that Rose was pregnant, Laci
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called Sharon and was crying because she really wanted to become
pregnant. (113 RT 21013-21014.) Sharon recounted a conversation with
Laci during which Laci explained that “Scott said he wasn’t ready yet, but
she really wanted to have a baby because she wanted to have a baby at the
same time that Rose did.” (113 RT 21014.)

After becoming pregnant, Laci kept Sharon very involved. She called
Sharon after every doctor’s appointment to talk about the results. (113 RT
21014.) Laci gave her mother a copy of the sonogram. Sharon recalled
that around mid-December, Laci wanted Sharon to feel Conner moving.
(113 RT 21014.) So, Laci had Sharon put her hand on her stomach.

Sharon recounted how she kept her hand on Laci for the rest of that evening
as she talked to Conner. (113 RT 21014.)
3.  The nightmare that began on Christmas Eve 2002

When asked to describe her feelings upon learning that Laci was
missing, Sharon said, “I was scared to death because I knew she wouldn’t
just be missing. Laci didn’t just disappear. I knew something had
happened to her.” (113 RT 21014.) At first, Ron could not believe what
Sharon told him about Laci being missing. (113 RT 21002.) He thought
Laci was just at a friend’s and had not called. (113 RT 21002.) But, Ron
explained that it did not take him long to sense the panic in Sharon’s voice
and so he called the police. (113 RT 21002.) “It’s just been a nightmare
ever since. It’s still not over.” (113 RT 21002.)

Sharon recalled that it was cold that Christmas Eve night and so she
brought coats and blankets for everyone, including Laci, “because I knew
she’d be freezing when we found her.” (113 RT 21014-21015.) That first
night, Sharon, Ron, and Brent stayed up all night. (113 RT 21015.) Sharon
did not go to bed for weeks; she wanted to be awake in case Laci called.
Sharon was also afraid to sleep because she feared that she would have

nightmares about what might be happening to Laci. (113 RT 21015.)
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Sharon explained how she and the rest of Laci’s family and her
friends begged for the public’s help in finding Laci and Conner. (113 RT
21015.) “And there was somebody who knew all along. And wouldn’t tell
us.” (113 RT 21015.) The last time Sharon saw her daughter alive was
December 15, 2002. (113 RT 21015.)

Sharon recalled that while Laci was still missing, one of Laci’s young
students came to the volunteer center with his mother. The boy was very
upset about Laci and could not sleep at night. (113 RT 21013.)

Brent found out about Laci being missing around 7:00 p.m. on
Christmas Eve. He immediately drove down to Modesto. (113 RT 20985.)
Describing what those first hours were like, Brent said he just felt shock
and disbelief. (113 RT 20986.) As time went on, he also felt guilt and
remorse because he was not able to protect his sister. (113 RT 20986-
20987.)

When Amy found out Laci was missing, it initially struck her as
“strange” and she felt confused. (113 RT 20996.) Amy assumed that Laci
was at one of her friend’s or maybe at her mom’s. (113 RT 20996.) But, as
time went on, Amy became more worried. (113 RT 20996.) It “was like a
nightmare.” (113 RT 20997.)

Sharon described the time in April 2003 when the bodies were
recovered:

The day they were found I wasn’t feeling well. I was at home
and I heard footsteps come to my door and I didn’t answer the
door because I knew. I hadn’t heard anything, but I just knew. I
knew. And then when they went into the backyard to the back
door I knew I had to answer the door. But I knew, in my soul I
knew they’d been found. And later when I was told it would be
several days before they’d be identified and I asked why.
Because they told me that they could use dental charts
immediately if it was her. And then when I was told she didn’t
have a head, I --  didn’t believe. I just dropped the phone and I
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fell to the floor. It never occurred to me what condition she
might be in.

(113 RT 21016.)
Regarding the burial, Sharon said:

I knew that I needed to spend some time with her and to have
the opportunity to say good-bye to her alone. And I knew she
was in the casket and I knew her baby was there, but [ knew she
didn’t have arms to hold him either. She should have had her
arms and her head on her entire body. It just haunts me all the
time. I just hope she didn’t know what was happening.

(113 RT 21017.)
4.  The void left behind

Sharon described her life after Laci’s and Conner’s murders:

Every morning when I get up I -- [ cry. It takes me a long time
just to be able to get out of the house because I just keep
thinking why did this happen. I miss her. I wanted to know my
grandson. [ wanted Laci to be a mother. I wanted to hear her
called mom. When I go to buy birthday cards, Mother’s Day
cards, | just can’t stand it. I always look at the ones with
daughter and mom or mom to daughter. And she’s gone. |
don’t sleep well. I think about her all of the time.

(113 RT 21017-21018.) On the first Mother’s Day after Laci’s
murder, Sharon laid on the floor and cried most of the day. (113 RT
21012.)

Sharon explained that sometimes when the phone rang, she thought it
was Laci calling. (113 RT 21018.) Sharon described one instance when
she heard the phone ring and went back inside the house:

I remember one time walking into the house. I opened the door
and walked into the entryway and I had to stop and she turned
around and said, “Hi, Mom.” It was though she was right there.
I saw her. A lot of times I think when I have a question about
something that’s been going on, I’ll just ask her and she’ll tell
me. ButIcan’t. She’ll always be here for me. Laci didn’t
deserve to die.
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(113 RT 21018.)

Brent missed Laci very much. (113 RT 20988.) He explained that he
woke up in the middle of the night and thought “constantly” about what
had happened. (113 RT 20988.) Laci was Brent’s only full-sibling and “a
big part of the family that’s missing now.” (113 RT 20988.) Laci was “the
centerpiece of the family” and the mobilizing force for family get-togethers,
especially around the holidays. (113 RT 20988.) Amy added that Laci
was a great cook and enjoyed entertaining. (113 RT 20993.)

Ron shed light on why the holidays, in particular, were difficult for
their family: “Laci was murdered on Christmas Eve, the bodies were found
at Easter, so we don’t have the same meaning. They’ll never be the same.
At least, I can’t see them being the same.” (113 RT 21003.) Since Laci’s
and Conner’s murders, Brent had not really celebrated the holidays; “it’s
awkward.” (113 RT 20988-20989.) He only went through the motions on
the holidays for his children. (113 RT 20988.) Amy missed Laci “a lot”
and said the holidays would never be the same without her. (113 RT 20994,
20997.)

When asked to describe his life without Laci and Conner, Ron said:

Well, I don’t know how it would [be] with Conner. I never was
given the opportunity. I know what it is without Laci.
Unfortunately, a lot of it you don’t realize because you’re used
to having them there and you don’t realize a lot of things until
they’re gone. And I can’t explain it right, but when you have
somebody that you watch grow up for so long and things that
you wished you had said differently or wished you would have
said, and now you don’t. You can’t. It’s hard. Nobody should
have to go through this. I wished I could be the one gone and
not her.

(113 RT 21002-21003.)
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Ron had been looking forward to Conner’s birth because he wanted to
teach him about fishing, the stars, the ducks, and everything outside. (113
RT 21000.) “[T]hat was taken from me.” (113 RT 21000.)

Amy could not imagine going on with the rest of her life without Laci.
(113 RT 20997.) She also lamented the fact that she would never get to
meet Conner. (113 RT 20997.)

B. Defense Case

The defense evidence, as presented by 39 witnesses, including
members of appellant’s family, as well as friends, teachers, school
administrators, coaches, employers, and business associates, portrayed
appellant as unfailingly kind, polite, generous, and thoughtful to all who
knew him. Appellant, like his parents, was stoic, calm, and was never
heard to utter a word in anger.

1.  Family background

Appellant’s father Lee shared information about his family
background, including his formative years in Minnesota, and how his
family recovered from a major financial setback. (114 RT 21046-21053.)

Lee married his high school sweetheart and had three children. (114
RT 21055, 21058-21059.) The family moved to San Diego where Lee
worked for a trucking company. (114 RT 21060.) Lee’s passion for golf
began during this time when he was in his mid-twenties. (114 RT 21057-
21058.) A couple of years after the family moved to San Diego, Lee and
his first wife divorced. (114 RT 21061.)

Appellant’s mother Jackie had no real memory of her father who was
murdered during a robbery of his business when she was young. (117 RT
21361; 119 RT 21568.) After the murder, Jackie’s mother developed
scleroderma—a long and debilitating illness that resulted in a painful death.

(117 RT 21361; 119 RT 21569.) Because her mother was unable to care
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for Jackie and her three brothers when they were young, they were placed
in a Catholic orphanage in San Diego. (117 RT 21362; 119 RT 21570-
21571.) Jackie returned home when she was in eighth grade and took care
of her ailing mother until Jackie was in high school, during which time her
mother passed away. (119 RT 21573.) According to Jackie’s older brother
John Latham, Jackie was the “heartbeat” of the family. (117 RT 21366.)

Jackie became pregnant with her son Don when she was 19 years old.
She gave Don up for adoption because she could not adequately care for
him. (119 RT 21574-21575.) Jackie became pregnant a second time with
her daughter Ann and gave her up for adoption. (119 RT 21576-21577.)
As adults, Don and Ann endeavored to locate their birth mother and were
eventually reunited with Jackie. (114 RT 21091-21092; 119 RT 21577.)
Jackie’s third child, John, was born later and Jackie raised him as a single
parent for several years before she eventually married Lee. (119 RT 21577.)

Jackie suffered from a respiratory condition due to her lungs having
been scarred by numerous bouts of pneumonia when she was a child. (119
RT 21567.) Over time, Jackie’s health deteriorated and her lung capacity
decreased significantly. (119 RT 21567.) She had been on the list for a
lung transplant for a number of years and needed supplemental oxygen on a
full-time basis. (114 RT 21101; 119 RT 21567.) This compromised
Jackie’s mobility such that she could only walk for two blocks at a time.
(114 RT 21102.)

2.  Lee and Jackie marry and appellant is born

Lee met Jackie while they were taking courses at a community college.
(114 RT 21060-21061; 119 RT 21577-21578.) They married in 1971. (114
RT 21062.) Jackie’s close friend Joanne Farmer described Jackie and Lee

as a “very loving” couple who respected each other greatly. (114 RT 21118;
117 RT 21360-21370.) Another family friend observed that Jackie and Lee
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were “calm and easy-going.” (115 RT 21212.) The couple was also
described as “very gracious, very giving.” (116 RT 21277-21278.)

Lee started a crating company in 1975, which he still owned. (114 RT
21062-21063.) After three or four years, the business prospered. (114 RT
21064.) Lee and Jackie bought a dress shop in upscale La Jolla, which
Jackie managed. (114 RT 21065.) However, after a couple of years, Jackie
left to join Lee in the crating business. (114 RT 21065.)

About a year after they were married, appellant was born on October
24,1972. (114 RT 21070; 119 RT 21578.) Appellant was the only child
from their marriage. (114 RT 21059.) At the time, only Jackie’s son John
was living with the family in La Jolla. (114 RT 21070.) Lee’s other
children—Susan, Mark, and Joe—were living elsewhere. (114 RT 21070.)
Jackie said that appellant was “a joy from the minute he was born.” (119
RT 21578.) When appellant was a baby, Lee described appellant as
“perfect” and having a “[g]reat disposition.” Appellant woke up smiling
and went to bed smiling. (114 RT 21070.) Lee’s daughter and appellant’s
stepsister Susan Caudillo noted that appellant’s birth connected the family.
(114 RT 21138-21139.)

One family friend described appellant as a sweet child. (114 RT
21119.) Susan, who spent considerable time with appellant during his early
years, described him: “He was a very easygoing kid.” “Had a great
disposition.” (114 RT 21139.)

Appellant’s brother John Peterson said that the only time he saw
appellant lose his temper was after Lee spanked appellant when appellant
was four years old. (115 RT 21248.) Appellant cried, went to his room,
came back out, and punched his father in the stomach. (115 RT 21248.)

A family friend recalled that appellant related well to adults and
would serve cookies at Jackie and Lee’s holiday parties when he was 11 or

12 years old. (114 RT 21120-21121.)
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Appellant’s brother Joe Peterson described appellant as shy and quiet
when he was young, but by the time appellant reached high school, he was
more confident and outgoing. (116 RT 21308-21309.) Other family
members also described appellant as quiet when he was younger. (117 RT

21390, 21396, 21407.)
3.  Appellant was loved and well-cared for

Joanne Farmer observed that Jackie and Lee were very loving parents
toward appellant and doted on him, as did the rest of their family. (114 RT
21122.) Appellant had a loving and strong bond with his parents. (115 RT
21213.) The strong bond came from working and playing together as a
family. (115 RT 21213.)

Appellant’s father Lee acknowledged that appellant had more
advantages than his other children because the family business was very
successful during appellant’s formative years. (114 RT 21092.)
Appellant’s stepsister Susan explained that appellant lived in nicer, bigger
houses than she and her brothers and went on more vacations. (114 RT
21141.) However, all the children were loved equally. (114 RT 21141.)

One of appellant’s cousins observed that appellant “always had cool
toys” when they were growing up and was “always generous” with them.
(117 RT 21398.)

Appellant’s brother Joe noted that his father and Jackie modeled
warmth, love, and stability for their children, appellant included. (116 RT
21289.) Joe said that Lee and appellant had a very special relationship.
(116 RT 21315-21316.) Appellant tried very hard to please his parents.
(117 RT 21391.)

4. The formative years: Appellant was caring,
responsible, polite, and a model student

Appellant was a good student in elementary school who received

good grades. (114 RT 21081; 119 RT 21583.) Teachers “unanimously”
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like appellant and he never got into trouble at school. (114 RT 21081.) He
was a crossing guard, a cub scout, and a baseball little-leaguer. (119 RT
21580.) Appellant’s teachers told Jackie that they wished they had a
roomful of students like appellant. (119 RT 21580.) In eighth grade,
appellant won the Distinguished Student Award. (119 RT 21583.) His
principal in junior high school, Ronald Rowe, said that appellant was
cooperative, dependable, and industrious. (117 RT 21331-21333.)
Although appellant was on the quiet side, he fit in well with other students.
(117 RT 21333.)

Former San Diego Padre Britton Scheibe was friends with appellant in
junior high school. (115 RT 21197.) Scheibe described appellant as
“gentle” and “kind”—a view shared by others (116 RT 21271; 117 RT
21408)—and the last person Scheibe would expect to be accused of such a
heinous crime. (115 RT 21207.)

Referring to appellant, his cousin Abraham Latham opined that “there
wasn’t a violent bone in his body.” (117 RT 21403.) Abraham never saw
appellant react with anger or physical aggression. (117 RT 21403.)

As a teenager, appellant was a leader and continued to be a good
student. (114 RT 21089.) He was very loving and polite. (114 RT 21122.)
The principal at appellant’s high school described appellant as reliable,
responsible, and punctual. Appellant had no disciplinary issues. (117 RT
21336-21337.)

Aaron Fritz met appellant on the golf team in high school. (115 RT
21169-21170.) When Aaron moved to the San Diego area from Indiana, he
did not know anyone at his new high school. Appellant, who was a year
ahead of Aaron, went out of his way to befriend Aaron and make him feel
comfortable at the school. (115 RT 21170-21171; 116 RT 21271.)

Appellant also enjoyed a close relationship with Aaron’s parents,

Conception and Paul, who found appellant to be respectful, caring, and
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considerate. (115 RT 21174-21176; 116 RT 21272, 21283.) Paul recalled
that appellant was especially enamored of the considerable traveling that he
and Conception had done. (116 RT 21283.) Appellant treated Aaron’s
younger brother like his own. (116 RT 21276.)

Aaron’s friendship with appellant continued through their adult years.
(115 RT 21172.) Appellant was in Aaron’s wedding. (115 RT 21191.)
Aaron admired and respected appellant and wanted to emulate him. (115
RT 21193.)

To illustrate appellant’s independence, his stepsister Susan recounted
an incident when appellant was in high school and became involved in a car
accident when he swerved to avoid an animal. (114 RT 21144.) He had
just attended a Students Against Drunk Drivers meeting and on his way
home to Rancho Santa Fe. (114 RT 21144.) After receiving assistance
from the California Highway Patrol, appellant called Susan, who lived in
Escondido, for a ride. However, appellant only called after he had taken
care of other matters himself. (114 RT 21145.)

As for college, appellant enrolled at Arizona State University where
famed golfer Phil Mickelson also attended school. (114 RT 21087.)
Appellant’s parents paid appellant’s tuition and expenses. In return,
appellant was to get good grades and become a professional golfer. (114
RT 21094.)

According to appellant’s sister-in-law Janey Peterson, when appellant
was in college, he had a delivery business and talked about starting a t-shirt
screening business. (115 RT 21229.) This industriousness stemmed from
Lee having modeled a strong work ethic and an appreciation for the value
of a dollar. (116 RT 21289.) Janey’s husband Joe—appellant’s brother—
described appellant as “ambitious” and “a go-getter.” (116 RT 21313.)
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5. Appellant Leaves ASU and returns to San Diego

Appellant did not graduate from Arizona State University. He left
college and returned to San Diego where he worked for six months in the

family business. (114 RT 21087, 21093.)

6. Appellant leaves San Diego and attends community
college in Morro Bay

Appellant subsequently moved north to Morro Bay—as did his
parents—where appellant attended Cuesta Community College. (114 RT
21088, 21095.) At that point, when appellant was 20 years old, he
expressed a desire to become financially independent from his parents.
(114 RT 21094-21095; 119 RT 21588.)

7.  Appellant leaves community college in Morro Bay
and enrolls at Cal Poly in San Luis Obispo where
he meets Laci

Appellant next moved further north to San Luis Obispo. (114 RT
21092.) Eventually, Lee and Jackie also moved to San Luis Obispo where
appellant and Lee started a crating business. (114 RT 21096.)

James Gray owned the business next door. (118 RT 21459-21460.)
Gray’s initial impression of appellant was: “Very low key individual.
Friendly. Low key. I mean just an all around super guy. I mean never an
anger moment, or whatever.” (118 RT 21461.) Eventually, appellant and
his father sold the crating business to Gray. (118 RT 21462.)

While attending classes at Cal Poly, appellant worked in the crating
business, at a local golf course, and also as a waiter at a local restaurant.
(114 RT 21097-21098.) Appellant met Laci at Cal Poly and introduced her
to his parents shortly after they started dating. (114 RT 21099.) According
to Jackie, Laci adored appellant. (119 RT 21589.) The two of them were
inseparable. (119 RT 21589.) Lee said that Laci was the first of
appellant’s girlfriends that they met. (114 RT 21099.) Lee and Jackie
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spent a great deal of time with Laci and appellant during that time period.
(119 RT 21589.) Laci was like a daughter to Jackie and Lee. (117 RT
21370-21371; 119 RT 21589-21590.)

Those that came to know Laci were favorably impressed. Janey
Peterson described Laci as “bubbly and fun and energetic and beautiful.”
(115 RT 21233.) James Gray felt that Laci and appellant were the
“IpJerfect couple.” (118 RT 21465.) Appellant’s cousin Leeta Latham
thought Laci was “the perfect match” for appellant because he had a
tendency to be “very quiet” and “a bit standoffish.” (117 RT 21397.)

Robert Thompson, Jr., who taught Agricultural Economics at Cal Poly,
had appellant and Laci in one of his classes. (118 RT 21492.) Thompson
stated that appellant was a very good student. Appellant made the Dean’s
List several times and was a member of an academic fraternity. (118 RT
21493.) Appellant’s overall grade point average was 3.38. (118 RT 21493.)

Thompson and appellant cultivated a close friendship over time. (118
RT 21495.) Thompson had dinner at appellant and Laci’s home four or
five times. (118 RT 21494.) Thompson described the couple as “fun
people” who were “friendly, very outgoing, polite. ...” (118 RT 21494.)
With particular regard to appellant, Thompson said he was “very intelligent,
bright, but confident and able, productive. He seemed more mature at the
time. He seemed more focused, like he was fully formed, like he was well
raised and well rounded.” (118 RT 21496-21497.) As an example of
appellant’s thoughtfulness, Thompson noted that appellant made him one of
the best martinis Thompson ever had and brought him cigars. (118 RT
21496, 21498.) Even after Laci and appellant moved to Modesto, appellant
would visit Thompson and stayed at Thompson’s house. (118 RT 21494.)
In fact, appellant stayed with Thompson on two occasions after Laci’s

disappearance. (118 RT 21498-21499.) Although Thompson grieved
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Laci’s murder, he believed appellant was a “fine young man.” (118 RT
21501.)

Julie Galloway was the hostess at the Pacific Café in Morro Bay
where appellant worked as a waiter. (117 RT 21432.) They worked
together for four years while they were both attending college. (117 RT
21440.) Galloway said that appellant was “the most generous man I ever
met, ever.” (117 RT 21437.) Although appellant was somewhat reserved,
Galloway explained that appellant was such a personable waiter that some
customers would come in on days he was working just to see him. (117 RT
21439, 21443.) Appellant was very patient and, for that reason, he would
be the one to step in and interact with disgruntled customers. (117 RT
21442))

Abbas Imani owned the Pacific Café. (118 RT 21477-21478.) Imani
said that appellant was a very, very good waiter and the most courteous and
polite person Imani had ever known. (118 RT 21481.) Appellant went out
of his way for certain customers and had a “fantastic” work ethic. (118 RT
21483-21484.) Imani trusted appellant. (118 RT 21488.) Employees of
the café who had daughters wanted them to marry appellant. (118 RT
21487.) Imani came to know Laci after she and appellant started dating.
(118 RT 21486.) Imani described her as “full of life.” (118 RT 21486.)

He said that appellant was excited about Laci and made sure that there were
roses on the table when he met Laci’s family for the first time at the
restaurant. (118 RT 21487-21488.)

Eric Sherar and his wife were neighbors and friends with Laci and
appellant when they were living in San Luis Obispo. (118 RT 21448.)
Sherar explained that the couples lived in close proximity to one another.
(118 RT 21450.) Sherar did not recall “any real bad arguments” between
the couple and described appellant and Laci as “an average couple.” (118

RT 21452.) Sherar recounted an incident when his dog, which liked to
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fight, “got ahold” of Laci and appellant’s dog McKenzie. (118 RT 21452-
21453.) Sherar explained that Laci became very upset, but appellant’s
intervention “[m]ellowed things out.” (118 RT 21453.)

Sometime during their association, Sherar sold appellant a 12-foot
boat. (118 RT 21453.) Sherar assumed appellant wanted it for fishing or
hunting because he was aware that appellant had gone out on Morro Bay a
few times to hunt down ducks. (118 RT 21453.) As it turned out, the
motor on the boat did not work. Although appellant questioned Sherar
about whether Sherar had intentionally deceived him, appellant told Sherar
he was going to let it slide. (118 RT 21454.)

Shelly Reiman had a casual friendship with appellant and Laci while
they were in college. (119 RT 21547.) Reiman came to know appellant
and Laci through her cousin Mike Richardson who had a close friendship
with the couple. (119 RT 21547.) Reiman described appellant as a “very
gracious, caring person” who “always seemed to be upbeat, happy.” (119
RT 21549.) At a barbecue, appellant took the time to interact with
Reiman’s two-year-old daughter. (119 RT 21550.) Reiman thoroughly
enjoyed her conversations with appellant. (119 RT 21549.) Reiman’s
husband remarked to her one time that appellant seemed thrilled about
becoming a father. (119 RT 21551.) Although Reiman had conversations
with appellant in December 2002, appellant never mentioned his
relationship with Amber Frey or that he had told Frey that he did not want
to have children. (119 RT 21552.)

8. Appellant and Laci marry and move to Modesto

Appellant and his father sold their crating company in San Luis
Obispo to James Gray so that appellant and Laci could start their own
restaurant, which they called “The Shack.” (114 RT 21100.)

After a while, Lee and Jackie returned to the San Diego area because

there were some problems with the family’s main crating business. (114
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RT 21096.) Around that time, Laci and appellant sold “The Shack™ and
moved to Modesto. (114 RT 21100-21101.)

Gray said that appellant would sometimes return to San Luis Obispo
and stop by to see him. (118 RT 21467.) Gray observed: “I think he
missed San Luis. The Shack, the business, et cetera.” (118 RT 21467.)

Appellant’s close friend Aaron Fritz and his wife spent time with Laci
and appellant, including vacationing together. (115 RT 21192.) Fritz never
saw appellant lose his temper with Laci; appellant was “very even-
keeled.”' (115 RT 21192.)

Susan Medina, appellant and Laci’s neighbor on Covena, recounted
that appellant offered to drive Medina to an appointment one day when she
was had car trouble. (118 RT 21503-21504.) During the ride, appellant
told Medina how he was rearranging his work schedule so that he could
accompany Laci to her prenatal appointments. (118 RT 21505.)

Thomas Beardsley was appellant’s first customer after TradeCorp was
formed. (119 RT 21537-21538.) Beardsley explained that appellant came
to him first because Beardsley knew people who were friends of the
Peterson’s. (119 RT 21539.) They had an instant friendship. (119 RT

21544.) Beardsley described appellant as someone who was calm and at

°! The jury heard evidence to the contrary during the guilt phase:
Harvey Kemple, the husband of Sharon’s cousin Gwendolyn, contrasted
appellant’s calm demeanor on the evening of December 24, 2002, with his
observation of appellant’s emotional state when they were at Laci and
appellant’s home the previous July 4th. (48 RT 9353, 9407.) On July 4,
Kemple observed appellant get angry and slam down the lid of the barbecue
after appellant burned the chicken on the grill. (48 RT 9407.) Kemple
testified, “I didn’t see him upset that night [referring to December 24] about
Laci being gone.” (48 RT 9407.) The jury also was aware that appellant
told Amber Frey that he wanted “to kill” the “fucking dog” that would not
stop barking. (7 Supp. CT Exhs. 1499.)
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ease with people; he was a person who made plans and then executed them.
(119 RT 21542.)

9.  Appellant’s and Laci’s evolving thinking on having
children

Jackie said that it took Laci and appellant three years to get pregnant.
(119 RT 21590.) Jackie elaborated:

And originally Laci made jokes she didn’t want any children
because she thought she couldn’t have any. And we all
understood it. []] And one Thanksgiving my grand kids were
wrestling, she said, that’s a good reason for birth control right
over there. But nobody took it that way because we knew she
would not be unkind. And over the years she had some medical
treatments and was able to -- they talked about adoption. They
wanted a baby. And when she got pregnant we were all elated.
Thrilled.

(119 RT 21590-21591.)
Janey Peterson described the evolution in Laci’s and appellant’s views
on having children:

And I used to remember the comments that she [referring to Laci]
would make about our kids, or Scott might make that, you know,
first it would be they would comment about how watching
rambunctiousness was good birth control. Just fun to come there
and play with all the kids, and then they would get to go home.
[4] And they would -- I remember they progressed from in the --
I remember Laci first talking about, we don’t know if we are
going to have kids. Then the next year would come along, and
they would say probably going to have the kids after we’re 30. 1
remember thinking [ wish I had a tape recorder, you know, to
play this back, you know, in five, ten years for her. [{] And
then another Thanksgiving or two later, she was taking her Folic
Acid. They were trying to get pregnant. And it was just neat to
watch them mature and grow as a couple.

(115 RT 21239-21240.)
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10. Appellant’s charitable works in high school

At appellant’s high school, students had to complete 100 hours of
community service as a graduation requirement. (117 RT 21338.)
Appellant did charity work in Tijuana, Mexico at a home for the elderly.
(114 RT 21089-21090.) He also tutored the homeless when he was in high
school (119 RT 21587), and was a designated driver for the Students
Against Drunk Drivers chapter of his high school (115 RT 21179).
According to his good friend Aaron Fritz, appellant did more volunteer
work than that dictated by the high school class requirement. (115 RT
21179.)

11. Appellant’s caring attitude toward his family

Various family members talked about appellant’s caring attitude
toward his family. One family friend said that appellant enjoyed an
“excellent” relationship with Jackie and Lee. (115 RT 21213.) Appellant
was instrumental in helping to organize his parents’ twenty-fifth wedding
anniversary luncheon. (114 RT 21149; 115 RT 21236-21237.)

Appellant taught some of his younger relatives how to snowboard
(115 RT 21238-21239), and taught one of his nieces how to drive (116 RT
21318). He attended his nieces’ sporting events. (119 RT 21557.)
Appellant was the best man in his brother John’s wedding and was present
for the birth of John’s daughter. (115 RT 21253.)

12. Appellant’s passion for golf

Golf was a staple in the lives of the Peterson family. Lee introduced
appellant to golf when appellant was three years old. (114 RT 21076.) In
fact, all of the family played golf and would often play on holidays. (114
RT 21086.) Appellant and his family spent Christmas at Pebble Beach.
(117 RT 21488.)
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Appellant developed into a very good golfer and made his high
school’s varsity golf team when he was a freshman. (114 RT 21082-21083.)
Appellant eventually became captain of the golf team. (115 RT 21183.)
Phil Mickelson was one of appellant’s teammates in high school. (114 RT
21083.) Frequently, Lee would leave work around 3:00 p.m. and he and
appellant would play golf together. (114 RT 21085.) Appellant wanted to
be a professional golfer, but in Lee’s view, although appellant was talented,
he did not have the necessary drive. (114 RT 21085.)

David Thoennes was appellant’s high school golf coach. (117 RT
21341.) Thoennes played golf with appellant’s father Lee quite frequently
during that time. (117 RT 21343.) Appellant, Lee, and Jackie hosted
Thoennes at their club. (117 RT 21343.) Appellant was an excellent player
and the most valuable player on the team during his junior and senior years.
(117 RT 21342-21343.) In fact, Thoennes appointed appellant as the very
first captain of the golfteam. (117 RT 21343-21344.)

Thoennes opined that one can learn a great deal about another
person’s character from playing golf with them. (117 RT 21343.) He
never saw appellant lose his temper or patience with other players who
were much less talented. (117 RT 21345.) In Thoennes view, appellant
was very devoted to his parents because, instead of going out on the
weekends on his own, appellant opted to play golf with them. (117 RT
21344-21345.) To Thoennes, appellant was one of the finest young men
that he ever coached and Thoennes knew that appellant would be a success
in whatever he did. (117 RT 21346.)

Aaron Fritz’s father Paul observed that appellant was a very good
golfer. Although appellant was very competitive, Paul Fritz never saw him
become angry on the golf course. (116 RT 21282.)

Around the time he was 16 years old, appellant worked at the Rancho
Santa Fe Golf Club where his family had a membership. (117 RT 21349,
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21355.) Charles Courtney, the head professional at the club at the time,
noted that appellant was ““a very reliable employee” and “just a great kid.”
(117 RT 21350.) Although appellant came from a privileged background,
Courtney remarked that appellant did not have an attitude. (117 RT 21352.)
Another club employee, Sandra Betram, said appellant was an

“[i]nteresting, very smart young man” who “was always a pleasure.” (117
RT 21354.)

While appellant was living in Morro Bay, he worked at a golf course.
(117 RT 21415.) His friend and former roommate William Archer met
appellant at the golf course where Archer also worked. (117 RT 21415.)
Archer perceived that appellant and his father Lee had a good relationship
judging from their interaction playing golf. (117 RT 21421.) Archer
explained the ways in which appellant had been a very good friend to him.
(117 RT 21419-21420.)

While attending community college in San Luis Obispo, appellant
played on the golf team. Hugh Gerhardt was his coach for two years. (118
RT 21470-21471.) Gerhardt related that he had played 10 rounds of golf
with appellant and appellant had never cheated once or lost his temper.
(118 RT 21472.) If appellant made a mistake, he would just grit his teeth
and move on. (118 RT 21472.) Gerhardt provided a few of examples of
appellant’s kindness toward him during that time, including making sure
that when Gerhardt brought his girlfriend to the Pacific Cafg, their table
was adorned with flowers. (118 RT 21473-21474.)

Appellant helped others become more proficient in their respective
abilities to master the game of golf. Appellant helped his former Cal Poly
teacher, Robert Thompson, Jr., with his golf game. (118 RT 21496.)
Appellant also assisted his stepsister’s husband so he would be proficient

enough to play with his in-laws. (114 RT 21148.)
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Thomas Beardsley, appellant’s first TradeCorp customer, recounted
one time when appellant played in a tournament with Beardsley and some
of Beardsley’s business associates, appellant helped them to win and then
turned the monetary prize over to the business association. (118 RT 21543-
21544.)

13. The Peterson family culture and dynamics

Lee described himself as “pretty stoic,” owing to his Scandinavian
roots. (114 RT 21104.) He observed that although Jackie was also “very
stoic” and never cried, she was “a hugger” and loved appellant as much as
any parent loved her child. (114 RT 21103.) According to her brother John,
Jackie’s stoicism stemmed from the tragic circumstances of their childhood.
(117 RT 21367.) Another observer said that the Peterson family
temperament was generally “quiet” and family members were prone to
keeping much inside. (114 RT 21121.) Appellant’s cousin Rachel Latham
described Lee as quiet and reserved. (117 RT 21376.)

Witnesses who worked for the Peterson’s spoke positively of the
experience. Joanne Farmer’s son, Craig, worked for the Peterson’s in their
business. As employers, the Peterson’s were welcoming and treated people
fairly. (114 RT 21121132-21133.) Jeff Cleveland also worked for the
family. (114 RT 21126.) He described the Peterson’s as “mellow” and a
family that worked well together. (114 RT 21126-21127.) “They were
always in control.” “Always contained.” (114 RT 21129.) There were
never great displays of emotion either way. (114 RT 21129.) It was
apparent that Lee and his sons, including appellant, maintained a positive
working relationship. (114 RT 21127, 21134.) According to Craig Farmer,
the Peterson’s were “a very, very close family.” (114 RT 21135.)

Aaron Fritz’s mother described the Peterson’s as a loving, supportive,
and positive family. (116 RT 21278.) They were welcoming to those
individuals that married into the family. (115 RT 21261.) Also, Jackie’s
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niece Rachel explained that Lee and Jackie cleared out their office while
they were living in Morro Bay so Rachel could live there while she
attended grade school. (117 RT 21375-21376.)

The Peterson’s enjoyed going fishing and hunting. (116 RT 21303-
21304.) Appellant and his brother Joe went fishing together at lakes around
Northern California. (116 RT 21301-21302.) When appellant and his
family visited relatives in Alaska, appellant went hunting with the men.
(117 RT 21378-21379.)

14. Present circumstances

When asked by defense counsel how the present circumstances had
affected his life, Lee said he was depressed, deeply saddened, and also
frightened for appellant. (114 RT 21104.) He and Jackie visited appellant
in jail as much as they could. (114 RT 21111.) Lee loved appellant very
much and had great respect for him. (114 RT 21103.) Like Lee, Jackie
enjoyed a close relationship with appellant. (114 RT 21102-21103.)

Jackie said that she and Lee felt like “shells” with “nothing left inside
us.” (119 RT 21591.) If appellant received a death sentence, it would
mean a whole family was wiped off the face of the earth. (119 RT 21591.)
“[I]t would be like they never existed.” (119 RT 21591.) Jackie believed
that appellant could “do a lot of good things with his life.” (119 RT 21591.)
She believed that appellant was victimized by the media and police and was
nothing like how he had been portrayed. (119 RT 21591-21592.)

Jackie’s close friend Joanne Farmer remarked that the circumstances
had aged Jackie and Lee considerably and broken their hearts. (114 RT
21123.) Farmer did not want to consider the possibility that appellant
might receive a death sentence. (114 RT 21123.)

Appellant’s stepsister Susan stated that during appellant’s time in jail
he maintained contact with Susan’s children. (114 RT 21154.) One time,

Susan’s 14-year-old daughter wrote to appellant about an issue she was
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having with Susan. Appellant provided a valuable perspective that
improved the situation. (114 RT 21155.) Appellant also kept regular
contact with his other nieces and nephews. (115 RT 21243; 116 RT 21319;
119 RT 21557, 21563.) Appellant’s niece Brittney said that appellant’s
letters made her feel loved and important. (119 RT 21564.)

Robert Thompson, Jr., appellant’s former teacher at Cal Poly, still
communicated with appellant by letter. (118 RT 21499.) Thompson
recalled that in his first letters, appellant talked about missing Laci. (118
RT 21499.)

Susan said that if appellant were put to death, it would “kill” Jackie
and Lee. (114 RT 21157.) Jackie’s close friend Joan Pernicano was
worried about the effect it would have on Jackie’s health, as was Susan
Medina who had gotten to know Jackie and Lee after Laci disappeared.
(115 RT 21218; 118 RT 21506.) Others agreed that if appellant was put to
death, it would have a devastating effect on the family. (117 RT 21372,
21384,21392,21409; 119 RT 21559.)

Aaron Fritz said it would be “a horrendous tragedy” if appellant were
executed. (115 RT 21194.) Other witnesses generally agreed. (115 RT
21208, 21218, 21244, 21259.) Numerous witnesses, when asked, affirmed
their belief that appellant could continue to positively impact the lives of
others and make a contribution to society if sentenced to life in prison.
(115 RT 21194; 116 RT 21278-21279, 21285, 21320; 117 RT 21358,
21383, 21392, 21423, 21430, 21444-21445; 118 RT 21476, 21489, 21499-
21500; 119 RT 21559.)

Some witnesses made it clear that they thought the jury arrived at the
wrong verdict. (117 RT 21372, 21391.) This sentiment was shared by
appellant’s niece Brittney, who said, “I can’t stand back and watch my

innocent uncle go through this.” (119 RT 21562.)
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Lee recounted that he was in San Diego when the jury returned with
the guilt-phase verdict. He did not think the jury would have arrived at a
verdict so quickly. (114 RT 21110.) When the verdict was announced, all
of his grandchildren burst into tears. (114 RT 21110-21111.) Appellant
was upbeat through it all, trying to protect Lee and Jackie. (114 RT 21111-
21112.)

15. Documentary evidence

Numerous photographs that depicted appellant and different events in
his life were discussed by various witnesses. Those defense exhibits are
found in volume number 15 of the Supplemental Clerk’s Exhibits
Transcript beginning at page number 3,753.

ARGUMENT

I. THE TRIAL COURT PROPERLY EXCUSED THE IDENTIFIED
THIRTEEN PROSPECTIVE JURORS FOR CAUSE BECAUSE
THEIR QUESTIONNAIRES DEMONSTRATED THAT EACH WAS
“SUBSTANTIALLY IMPAIRED” WITHIN THE MEANING OF
WAINRIGHT V. WITT

Appellant contends the penalty judgment must be reversed because
the trial court improperly discharged 13 prospective jurors for cause based
on their opposition to the death penalty, as reflected in their respective
questionnaire responses. (AOB 72-107.)

We disagree. Reversal of the penalty judgment is unwarranted
because substantial evidence supports the trial court’s exclusion of the
identified jurors. Review of the identified jurors’ questionnaires
demonstrates that each was substantially impaired in the ability to consider
both penalties. Also, a number of the prospective jurors were properly
excused on alternative grounds. At any rate, even if one or more of these

identified jurors was erroneously excluded, the error was harmless.
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A. The Jury Selection Process

There were approximately 1,250 jurors summoned for this case (36
RT 7096) of which over 300 were brought in for voir dire (39 RT 7896).
Of those 300, the trial court determined that 76 were qualified to serve as
jurors. (41 RT 8310.)

As will be shown, appellant’s contention on appeal that the trial
court—facilitated by the prosecution’s purported silence—tipped the venire
to favor death is baseless. Appellant, through his able counsel, helped to
shape the venire. And, from this constitutionally acceptable venire,
impartial and unbiased jurors were culled.

Further, insofar as appellant asserts the trial court misapprehended the
law governing the jury selection process in a capital case and excused
jurors who merely registered opposition to the death penalty, instead of
those who were incapable of imposing it, appellant’s contention is without
merit, as we explain below.

At the start of jury selection, the trial court, which had presided over
at least 20 capital cases (11 RT 2083), assured defense counsel: “[W]hen I
go through this in jury selection, I’'m going to see that a level playing field
1s here. To the best of my ability that will happen.” (3 RT 738.) The court
repeated this reassurance: “I’m going to try my very best to see that you
end up with a level playing field in this case.” (3 RT 738.) The court made
good on its promise. Throughout the trial, the court worked tirelessly to
ensure that appellant received the fair trial due him. That was nowhere
more true than during the jury selection process. Indeed, well into jury
selection, defense counsel said, “I think the court has exercised Herculean
efforts in trying to get a fair panel here.” (36 RT 7082.)

Before jury selection began, the trial court provided the parties with
sample juror questionnaires that the court had used in the past. (1 RT 355.)
The court invited the parties to propose additional questions (1 RT 356) and
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also suggested that the parties confer and try to stipulate regarding jurors
that could not be death-qualified (1 RT 357). The court expected there
would be as many as 250 prospective jurors brought in each day to
complete the questionnaire. (1 RT 356.)

The court and parties developed the proposed questions one by one (6
RT 1230-1270), including those which addressed the question of penalty (6
RT 1262-1268). During this process, the court explained that it did not
want to make the questionnaire too complicated for the prospective jurors.
(6 RT 1268.) About a week later, the court and parties conferred over the
questionnaire a second time before it was finalized. (10 RT 1960-1968.)

In its final form, the questionnaire was 20 pages and composed of 116
questions. (See, e.g., Vol. No. 21, Hovey® Voir Dire (“HV”") — Excused
Questionnaires, pp. 5752-5771.) Thirteen questions addressed the
prospective juror’s view on the issue of penalty. (See, e.g., 21 HV 5770-
5771.) Ten of the questions on penalty invited a juror to amplify their
checked answers. (See, e.g., 21 HV 5770-5771.)

Before prospective jurors completed the questionnaire, the trial court
explained its contents. For example, on the question of punishment, the
trial court explained:

Now, when you come back, we’re going to spend some time
here talking about these two punishments; how you feel about
the death penalty, how you feel about life without the possibility
of parole. And when you come back I’'m going to tell you also
that this is not some kind of a test when we ask you these
questions. There is no right or wrong answer. We just want to
know how you feel about these two possible penalties and how
you feel about this particular charge, this particular trial in
general.

Now, in order to do that, we’re going to have you fill out a
questionnaire here. And I’ll explain that to you in just a second.

2 Hovey v. Superior Court (1980) 28 Cal.3d 1.
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But before we get into the questionnaire, there is one thing I
want to throw out there, because I want you to think about [].

Forgetting about Mr. Peterson, forget about this case. Just you,
knowing the type of person that you are. And the question is
this. You don’t have to answer it now, but I want you to think
about it before you came back here. This is one of the first
questions I’m going to ask you when you come back here.
Forgetting about there [sic] case, do you think you could [] vote
to execute another human being? Could you do something like
that? Okay. So think about that.

(11 RT 2051-2052.) Prior to asking the jurors to do some soul-searching on
their attitudes about the death penalty, the court had explained, among other
things, the function of the guilt and penalty phases and evidence in
mitigation and aggravation. (See, e.g., 11 RT 2048-2049.) Therefore, the
identified jurors’ questionnaire answers, discussed below, are informed by
the court’s admonition to give careful and thoughtful consideration to the
questions concerning the death penalty, along with its explanation of the
penalty phase process.

During voir dire, it was not unreasonable for the court to
simultaneously consider and balance a number of issues which could
potentially impact a juror’s ability to serve, including hardship requests,
Witherspoon-Witt”® considerations, and other biases which might spawn
for-cause challenges by either party. As we explain in more detail below,
the trial court determined that some jurors, by their questionnaire answers
alone, had demonstrated disqualification under Witt. This Court has
recognized the efficacy in using the questionnaires alone in excluding Witt-
impaired jurors. (People v. Thompson (2010) 49 Cal.4th 79, 96-97 [“[T]he

reason for using the questionnaires to exclude obviously Witt-impaired

3 Witherspoon v. Illinois (1968) 391 U.S. 510, 521 (Witherspoon);
Wainwright v. Witt (1985) 469 U.S. 412, 416 (Witt).
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prospective jurors was not to gain speed for its own sake; rather, it was to
spend more time with the remaining jurors at voir dire.”] see also United
States v. Rahman (2d Cir. 1999) 189 F.3d 88, 121-122 [holding, where
district court removed some potential jurors for cause based on responses to
questionnaires while conducting oral voir dire of remaining venirepersons,
that court’s “voir dire skillfully balanced the difficult task of questioning
such a large jury pool with the defendants’ right to inquire into the sensitive
issues that might arise in the case”].)

The following colloquy, for example, reflects three things, all of
which undermine appellant’s negative characterization of the jury selection
process in this case. First, the trial court was determined to impanel jurors
who were open-minded and fair when it came to both phases of the trial.
Second, the court was willing to voir dire prospective jurors who did not
demonstrate an inability to consider both penalties based on their
questionnaire answers alone. And, third, the prosecution was actively
engaged in the selection of fair and impartial jurors.

THE COURT: Job will pay for trial time. This is

juror number 29556. Full time leadership position and

school might suffer. I am not sure if payment is over six
months. [9] Let’s see if it’s going to interfere with his job
performance. [] Supports the death penalty. He said it’s a
heavy burden, should only be used in the most serious cases.
LWOP, he says I’'m glad there is a choice, which is the way they
should be. That’s the right answer. [{] Unfortunately he said
he’s likely guilty. Have you formed an opinion. Yes. But the
juror says I would certainly be open, try to be open to all the
evidence.

[DEFENSE COUNSEL]: Gets paid or doesn’t get paid?
[PROSECUTOR NO. 1]: Does get paid.
[DEFENSE COUNSEL]: Does get paid?

[PROSECUTOR NO. 2]: I think that’s one we should just
order back. See how it goes.
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THE COURT: I don’t know if this guy would make it through a
challenge for cause.

[DEFENSE COUNSEL]: Let’s just see. I don’t mind ordering
him back.

THE COURT: You want to talk to him?

[DEFENSE COUNSEL]: I'm with [prosecutor no. 2]. I’ll talk
to him.

THE COURT: All right. We’ll order him back. He’s a
geologist. [] 29556. But I want to ask him about the impact on
his employment before I order him back.

(14 RT 2933-2935.)

The record shows many instances in which the court, after reviewing
questionnaire answers, conducted voir dire—or planned to—of those jurors
whose views were not entirely clear, or those who, irrespective of their
views for or against the death penalty, manifested an apparent willingness
to set their views aside. (See 13 RT 2487 [No. 8135—opposed to death
penalty] 16 RT 3286-3304 [No. 4821—opposed to death penalty]; 18 RT
3720 [No. 4089—opposed to death penalty]; 27 RT 5205-5206 [No.
16740—conflicting answers on penalty]; 29 RT 5571 [No. 8457—"“mixed
feelings” regarding death penalty]; 31 RT 6186 [No. 6271—opposed to
death penalty, but may be justified in certain instances]; 37 RT 7440-7441
[No. 1214—unclear answers on issue of penalty].)

The court’s assessment under Witherspoon-Witt appropriately focused
on whether the prospective juror would be able to impose either penalty. If
in the court’s assessment the answer was no, then the juror was not fit to
serve. (12 RT 2283.) In suggesting otherwise, appellant lifts out of context
a comment made by the trial court when the court excused prospective juror
number 6033—a ruling not challenged on appeal. (AOB 72.) Here is the

comment in context:
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THE COURT: [] 6033.
[DEFENSE COUNSEL]: 6033.

THE COURT: Okay. [Referring to an answer in the juror’s
questionnaire] 19:108 says: I could never accept responsibility
in the death of another person. Opposes the death penalty. So
there’s a stipulation, with the reservation [referring to defense
counsel] that he’s objecting I’'m excluding a person who could
never impose the death penalty, correct?

[DEFENSE COUNSEL]: That’s correct.

THE COURT: All right. So with that reservation, we’ll excuse
6033 because the court’s of the opinion that she can’t -- if you
don’t support the death penalty you cannot be death qualified.

(18 RT 3716, emphasis added.) In her questionnaire, this juror explained
that she was “unable to sentence another a person to death.” (5 HV 1153,
emphasis added.) The juror also wrote that, “I could not live with myself if
I imposed that sentence.” (5 HV 1170.) She would be unable to impose
the death penalty regardless of the facts. (5 HV 1170.) Given the context
of the court’s comments, it was evident that the court excluded the
prospective juror because, if this was true, the juror was unable to impose
the death penalty, not because she merely opposed it.

On page 73 of his opening brief, appellant references other comments
made by the trial court, which suggest the trial court did not abide by the
law and excused jurors for mere opposition to the death penalty. With
respect to the first of these references at page 3556 of volume 16 of the
Reporter’s Transcript, the trial court made clear, during the relevant
colloquy with defense counsel, that it had earlier qualified a prospective
juror who was “opposed to the death penalty.” This further demonstrates
that, in the court’s view, opposition to the death penalty did not equate with

disqualification. The next cited reference concerns prospective juror
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number 24095. The trial court first summarized some of the juror’s
questionnaire responses:

Opposes the death penalty. What are your feelings regarding the
death penalty. Against the death penalty. Thinks your client’s
guilty. Court proceedings are expensive. The prosecution must
feel they have a strong case to take this case to trial, otherwise
we wouldn’t be here. [] I don’t know if I could set aside my
pre-existing opinions or attitudes. This guy opposes the death
penalty.

The court continued, “I’m going to excuse him because he opposes the
death penalty and also thinks--,” at which point defense counsel interrupted
the court and implicitly acknowledged there were issues with this juror.

(17 RT 3388-3389.) Appellant next cites a comment the court made with
respect to the excusal of juror number 29280—one of the jurors challenged
here. This was a juror who described the death penalty as “ethically unjust”
and who had been involved in circulating anti-death penalty petitions. (17
RT 3485.) As we argue below, the court correctly determined that this
juror’s opposition to the death penalty rose to a level that rendered them
incapable of performing his duties under Wainright v. Witt. (17 RT 3486.)
Appellant also highlights the trial court’s comments concerning prospective
juror number 630. In his questionnaire, this juror answered that he held
religious or philosophical beliefs that would interfere with his ability to
serve as a juror. He explained that he was opposed to the death penalty for
humanitarian reasons. (Vol. 36, Hardship - Excused Questionnaires (“HS”),
p. 10140.) The prospective juror’s religious beliefs rendered him unable to
impose the penalty of death regardless of the facts. (36 HS 10157.)
Notably, defense counsel stipulated to the excusal of this juror. (14 RT
2868.) So, when appellant suggests the trial court applied an erroneous
legal standard, he is wrong. The quote that appellant isolates does not tell
the whole story, absent the context of the colloquy in its entirety and the

prospective juror’s questionnaire answers.
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On the contrary, a reasonable reading of the cited comments in the
specific context in which they were rendered, as well as in the context of
the record of voir dire on the whole, demonstrates that when the trial court
referred to a juror’s opposition to the death penalty and opined that the
juror failed Wainright v. Witt, it meant that, in the court’s view, the juror
was incapable of conscientiously giving the death penalty serious
consideration as a sentencing alternative. Thus, the trial court’s
understanding of the guiding legal principles was correct. In this regard,
this Court has observed, “Witt has long been the law and it is clear the court
was aware of the appropriate standard to apply. In the absence of evidence
to the contrary, we presume that the court ‘knows and applies the correct
statutory and case law.”” (People v. Thomas (2011) 52 Cal.4th 336, 361.)

As for the defense’s position during voir dire, defense counsel made
this blanket statement: “If [ haven’t said it before, obviously anybody who
strongly opposes the death penalty, it goes without saying I object to them
being excused.” (17 RT 3367.) Yet, that was not truly the position of the
defense. It became clear throughout the course of voir dire, that the defense
was primarily concerned with finding favorable jurors for the guilt phase,
regardless of their suitability for a possible penalty phase. (3 RT 737
[Defense counsel: “And the guilt phase is the whole ball of wax here. We
don’t care about the penalty phase.”].)

B. Legal Principles

Under our state and federal Constitutions, a criminal defendant is
guaranteed the right to be tried by an impartial jury. (Cal. Const., art. I, §
16; U.S. Const., 6th & 14th Amends.)

While “a criminal defendant has the right to an impartial jury drawn
from a venire that has not been tilted in favor of capital punishment by
selective prosecutorial challenges for cause [citing Witherspoon],” “the

State has a strong interest in having jurors who are able to apply capital
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punishment within the framework state law prescribes [citing Witt].”
(Uttecht v. Brown (2007) 551 U.S. 1,9.)

In accord with these principles, a prospective juror may properly be
excused for cause if the juror’s views on the death penalty “would ‘prevent

299

or substantially impair the performance’” of the juror’s duties such that she
or he is unable to comply with the court’s instructions and his or her oath.
(Witt, supra, 469 U.S. at p. 424.) Under Witt, the notion of substantial
impairment encompasses whether a prospective juror can “conscientiously
consider all of the sentencing alternatives, including the death penalty
where appropriate.” (People v. McWhorter (2009) 47 Cal.4th 318, 340.)

On appeal, this Court independently reviews the trial court’s decision
to excuse a prospective juror for cause when the excusal is based solely
upon that juror’s written responses to a questionnaire. (People v.
McKinnon (2011) 52 Cal.4th 610, 643 (McKinnon).) The Court must
determine whether the trial court’s rulings were fairly supported by the
record. (People v. Duff (2014) 58 Cal.4th 527, 541.)

“‘[A] prospective juror in a capital case may be discharged for cause
based solely on his or her answers to the written questionnaire if it is clear
from the answers that he or she is unwilling to temporarily set aside his or
her own beliefs and follow the law.’ [Citations.]” (McKinnon, supra, 52
Cal.4th at p. 643, original italics.) “The juror’s written answers need not,
however, dispel ‘all possible or theoretical doubt’ regarding the juror’s
fitness to serve [citation], . ...” (People v. Jones (2013) 57 Cal.4th 899,
915, original italics.)

This Court has recognized that

[t]rial courts possess broad discretion over both “[d]ecisions
concerning the qualifications of prospective jurors to serve”
[citation] and the manner of conducting voir dire [citation].
Indeed, decisions of the United States Supreme Court in this
area “have made clear that ‘the conduct of voir dire is an art, not
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a science,” so ‘ “[t]here is no single way to voir dire a juror.”’
[Citation.]” [Citation.] * ‘The Constitution ... does not dictate a
catechism for voir dire, but only that the defendant be afforded
an impartial jury.” ” [Citation.]

(People v. Whalen (2013) 56 Cal.4th 1, 29-30.) The trial court is in the best
position to assess the attitudes and qualifications of prospective jurors.
(People v. McKinzie (2012) 54 Cal.4th 1302, 1329.)

The United States Supreme Court’s decisions in Witherspoon and Witt
“limit the extent to which jurors may be excused for cause because of their
views on capital punishment, but they do not hold such views are the only
grounds on which a challenge for cause may be granted. [Citations.]”
(People v. Jackson (2014) 58 Cal.4th 724, 752.)

C. The Trial Court’s Excusal of Each of the Thirteen
Identified Jurors Is Supported by Substantial Evidence

In this claim, appellant is not asserting that the jurors who heard the
evidence at the guilt and penalty phases and who rendered verdicts against
him were biased or otherwise partial. After all, he repeatedly expressed his
satisfaction with the jury that tried him. (42 RT 8345, 8362.) Instead,
appellant challenges the venire from which the seated jurors were drawn
and contends the trial court’s discharge of 13 prospective jurors based on
their opposition to the death penalty tipped the balance of the venire such
that it was weighted in favor of death.

In ascribing error to the trial court’s excusal of the identified jurors,
appellant rests his argument on the pro forma assurances in the jurors’
questionnaires that they could be fair and impartial. (See generally AOB
85-100.) Likewise, appellant relies on the identified jurors’ perfunctory
and unadorned responses to the question of whether they possessed any
moral, religious, or philosophical views that would render them incapable

of serving as jurors. (AOB 106.)
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However, this Court has made clear that such token answers by a
prospective juror do not bar the juror’s excusal:

Importantly, neither we nor the high court has asserted that any
statement—however unconvincing or ambiguous—by a
prospective juror of willingness to apply the law despite strong
death penalty views bars the juror’s excusal, even if other
statements by the prospective juror clearly demonstrate that he
or she cannot do so. We have been careful to note that, even
when an excusal was based on questionnaire responses alone,
the excusal may be upheld if those answers, “taken together,”
clearly demonstrate the juror’s unwillingness or inability,
because of attitudes about the death penalty, to perform his or
her duties in a capital trial. [Citation.]

(McKinnon, supra, 52 Cal.4th at p. 647.) The United States Supreme Court
has indicated that an expressed willingness to abide by the law does not
necessarily overcome other indications of bias. (Morgan v. lllinois (1992)
504 U.S. 719, 735.)

We also note that insofar as appellant’s claim relies upon this Court’s
decision in People v. Stewart (2007) 33 Cal.4th 425 (Stewart), wherein the
Court found error in the trial court’s excusal of certain prospective jurors
based on their questionnaire answers alone (AOB 104, 105), the
questionnaire used in this case was far more comprehensive and inviting of
detailed responses, and thus illuminating, than the questionnaire used in
Stewart. In Stewart, the questionnaire was 13 pages in length and
contained only one question that focused on prospective jurors’ views about
the death penalty. (Stewart, supra, 33 Cal.4th at pp. 441-443.) And, that
one question inadequately stated the relevant standard under Wiz, which
made it impossible for the trial court to properly evaluate whether the
prospective juror was, indeed, substantially impaired in the ability to
impose the death penalty. (/d. at pp. 446-447.) As we set forth in greater
detail in section III, post, the questionnaire employed by the trial court in

this case did not suffer from any such weakness.
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As we argue below, substantial evidence supports the trial court’s
excusal of each of the identified 13 jurors. The court properly discerned
from the jurors’ questionnaires, taking each juror’s answers together (see
People v. Avila (2006) 38 Cal.4th 491, 533), that these jurors were
substantially impaired in that they could not fairly consider both possible
punishments.

In some cases, the prospective juror’s beliefs or attitudes also revealed
additional bases for disqualification, including hardship and bias. In People
v. Ghent (1987) 43 Cal.3d 739 (Ghent), the Court considered the contention
that several prospective jurors were erroneously excused for cause based on
their attitudes toward the death penalty. (/d. at p. 767.) After assessing that
each juror ultimately demonstrated an inability to impose death, the Court
stated:

The record indicates that prospective juror Mrhre was excused
on the proper alternative ground of hardship. In addition, the
responses of two other challenged veniremen (Chasuk and
Villalobos) indicated substantial doubt regarding their ability to
render an impartial decision of the special circumstances issue, a
proper ground for their exclusion wholly apart from their
feelings regarding the penalty. (See Hovey v. Superior Court,
supra, 28 Cal.3d 1, 11; People v. Lanphear (1980) 26 Cal.3d
814, 841 [163 Cal. Rptr. 601, 608 P.2d 689].)

(Id. at p. 768, emphasis added.)

As we explain below, in addition to proper Witt-based disqualification,
various of the identified prospective jurors’ questionnaire answers also
presented “substantial doubt” regarding their ability to be fair and impartial
jurors. In those instances, the juror’s excusal was also properly predicated

on these additional grounds.
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1.  Prospective Juror Number 6963

The trial court and parties discussed this prospective juror during the
trial court’s evaluation of hardship issues in early March 2004.” (14 RT
2715.) The juror had a three-week vacation planned with his family for that
coming July. (31 HS 8754; 14 RT 2715.)

As a threshold matter, discharge of this juror was a proper exercise of
the trial court’s authority based on personal hardship. “‘[A] trial court has
authority to excuse a person from jury service for undue personal hardship.
[Citations.] Exercise of that authority is reviewed for abuse of discretion.
[Citation.]” [Citations.]” (People v. Tate (2010) 49 Cal.4th 635, 663.)
Given that the juror was going to be unavailable for an extended period
during the course of the trial, which was expected to last five to six months
(11 RT 2043), the trial court’s excusal of this prospective juror was
properly predicated on the additional ground of hardship. (See Ghent,
supra, 43 Cal.3d at p. 768.)

In any event, substantial evidence supports the trial court’s discharge
of the juror under Witherspoon-Witt. Under that standard,

(113

[t]here is no requirement that a prospective juror’s bias against
the death penalty be proven with unmistakable clarity.
[Citations.] Rather, it is sufficient that the trial judge is left with
the definite impression that a prospective juror would be unable

" We address each prospective juror in the order set out by appellant
in his opening brief.

% The defense interposed blanket objections on occasion and
specific objections to certain prospective jurors, as referenced throughout
this section of our brief. In any event, the no-forfeiture rule set forth by the
Court in People v. Velasquez (1980) 26 Cal.3d 425, was in operation at the
time of trial and an objection was not necessary to preserve Witherspoon-
Witt excusal error for appeal. (See People v. Jones (2013) 57 Cal.4th 899,
914-915 [overruling Velasquez’s no-forfeiture rule for cases tried in the
future].)
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to faithfully and impartially apply the law in the case before the
juror.” [Citation.]”

(People v. Vines (2011) 51 Cal.4th 830, 853; see also People v. Tully (2012)
54 Cal.4th 952, 996 [“unmistakable clarity” of view not required]; People v.
Jones (2012) 54 Cal.4th 1, 41 [same]; People v. Abilez (2007) 41 Cal.4th
472,497-498 [same].) It is not uncommon that prospective jurors “may not
know how they will react when faced with imposing the death sentence, or
may be unable to articulate, or may wish to hide their true feelings.” (Wit
supra, 496 U.S. at p. 425.) Whether a juror is excludable under the
Witherspoon-Witt standard is a question of fact. (Witt, at pp. 423-424.)

The court noted from the questionnaire that juror number 6963
checked that he was “strongly opposed” to the death penalty and wrote that
he was “against it.” (14 RT 2715.) Not surprisingly, defense counsel stated,
“I’ll rehabilitate him.”*® (14 RT 2715.) The trial court did not provide
counsel that opportunity and excused the juror. (14 RT 2716.) The trial
court was under no obligation to indulge counsel given the clarity of the
juror’s responses concerning his views about the death penalty. (See
People v. Carpenter (1997) 15 Cal.4th 312, 355.) Further, in People v.
Mendoza (2000) 24 Cal.4th 130, 165-166, this Court observed in the
context of an ineffective assistance of counsel claim:

When, as here, prospective jurors indicate they would have
difficulty imposing the death penalty, but their answers are
somewhat ambiguous, defense counsel may reasonably conclude
from the answers given that the ability of each prospective juror
to follow the law was substantially impaired, and that additional
rehabilitative questioning would be futile. Alternatively,
counsel may conclude that further questioning might provide

% The trial court and defense counsel held fundamentally different
views about the propriety and efficacy of trying to “rehabilitate” a juror
who harbored unequivocal views about the death penalty that rendered the
juror morally incapable of voting for death. (See, e.g., 21 RT 4251.)
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additional indications of the prospective juror’s unwillingness to
impose the death penalty, thus increasing the likelihood of
getting a juror favorable to the defense excused. [Citations.]
Under these circumstances, counsel cannot be said to have
rendered ineffective representation. [Citation. ]

Although Mendoza concerned counsel’s actions during voir dire of the
prospective jurors, the Court’s reasoning applies with more force in this
instance because there was no such ambiguity in this juror’s questionnaire
answers.

Juror number 6963 checked “Strongly Oppose” when asked his views
about the death penalty in question number 109 and checked “yes” when
asked in question number 110 whether it would be difficult to impose the
death penalty if the crime was the guilty party’s first offense (31 HS 8753),
as was the case here. When asked in the next question about possible
influences for his views about the death penalty, number 6963 stated, “It’s
just my feelings against it.” (31 HS 8753.) His views against the death
penalty had not changed in the previous 10 years. (31 HS 8753.) Thus,
there existed no conflict or ambiguity in this juror’s attitude toward the
death penalty.

Additionally, the juror’s answers demonstrated that he harbored a pro-
defense bias, regardless of what the evidence might show. To question
number 95, which concerned whether the juror had formed an opinion
about appellant’s guilt or innocence, number 6963 checked “innocence”
and wrote, “No evidence he murder the wife.” (31 HS 8750.) Question
number 98 asked if the juror could set aside any opinions already formed
about the case and base a decision on the evidence presented in the
courtroom. Number 6963 did not answer the question. However, he did
answer every other applicable question on that page. (31 HS 8751.) In

response to a question asking whether he would abide by the court’s

181



instructions to avoid news coverage of the case, the juror checked “no.”
(31 HS 8751.)

This juror also harbored a bias against police. When asked in
question number 73 about his attitude toward law enforcement, number
6963 wrote, “not good.” (31 HS 8747.) His answers to questions 81 and
82 concerning the credibility of police officers and whether they were
generally too quick to arrest a suspect when there was a significant amount
of publicity confirmed his bias. (31 HS 8748.) (See People v. Thompson
(2010) 49 Cal.4th 79, 101 [expressed bias against the legal system and law
enforcement by prospective juror indicated an inability to engage in
deliberative process].)

Further, when asked in question number 83 about his level of
confidence in certain types of evidence, the juror checked “not much” with
respect to nearly every item of evidence listed, including DNA evidence,
expert testimony, and photographic evidence (31 HS 8748), all of which
were eventually presented in the trial.

As shown above, because this juror’s questionnaire answers
demonstrated substantial impairment under Witherspoon-Witt and
“substantial doubt” as to his ability to be fair and impartial (Ghent, supra,
43 Cal.3d at p. 768), he was unfit to serve as a juror and was properly
excused.

2. Prospective Juror Number 6284

This prospective juror was also discussed during the court’s
evaluation of hardship issues. (12 RT 2384.) The trial court first noted the
juror was unemployed, but had a near-term employment opportunity. (12
RT 2384; 17 HS 4558.) Defense counsel also observed: “He’s
unemployed and may have a job.” (12 RT 2384.) The court went on to

note that the juror’s position on the death penalty excluded him from
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opportunity to disclose views against it so strong as to disqualify them for
duty on a death penalty case.”

This context-driven inquiry, utilized by this Court in Thompson,
Wilson, and Avila, was previously employed by the high court in Darden v.
Wainwright (1968) 477 U.S. 168, 176 [“We therefore examine the context
surrounding [the prospective juror’s] exclusion to determine whether the
trial court’s decision that [the juror’s] beliefs would ‘substantially impair
the performance of his duties as a juror’ was fairly supported by the
record.”].)

The aforementioned authorities support the adequacy of the
questionnaire employed in this case for determining whether a prospective
juror was substantially impaired in the ability to vote for either penalty.
Prior to the jurors completing the questionnaires, the trial court explained
the trial process, the questionnaire, including the questions on penalty, and
the need for the jurors to give careful consideration to whether they could
vote to execute another human being. (See, e.g., 11 RT 2051-2052 [first
panel], 2125, 2133-2134, 2139, 2143 [second panel]; 12 RT 2251, 2263
[third panel], 2349-2350 [fourth panel]; 13 RT 2473, 2475-2476 [fifth
panel], 2593-2594 [sixth panel]; 14 RT 2702-2703 [seventh panel], 2798
[eighth panel]; 15 RT 2909 [ninth panel], 3035 [tenth panel]; 35 RT 6843-
6844 [eleventh panel], 6941 [twelfth panel], 7014 [thirteenth panel]; 38 RT
7566-7567 [fourteenth panel], 7687-7688 [fifteenth panel]; 39 RT 7807
[sixteenth panel].)” Therefore, the prospective jurors reasonably
understood the context and import of the questions on punishment,

particularly those on the death penalty.

% We cite those pages from the trial court’s explanations that are
most relevant to the questions about the death penalty. The court worded
its remarks differently each time, but the message was generally the same.
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forma assurances more weight than the bulk of each identified juror’s
answers which, together, evinced substantial impairment under
Witherspoon-Witt.

1.  Prospective Juror Number 651

With respect to the question of her feelings about the death penalty,
the juror wrote: “I don’t believe in the death penalty.” (21 HS 5890.)
However, life in prison was a “humane [and] just outcome.” (21 HS 5890.)
The juror checked “Oppose” when she rated her attitude about the death
penalty. (21 HS 5890.) She explained that the fact that she did not believe
in the death penalty would make it difficult for her to vote for death if the
crime was the guilty party’s first offense. (21 HS 5891.)

With respect to her opposition to the death penalty on moral, religious,
or philosophical grounds (no. 115), the juror explained: “At this moment, I
do not believe in the death penalty—if faced with something truly
heinous—I don’t know my response—" (21 HS 5891.) On the other hand,
this juror had no moral, religious, or philosophical beliefs that rendered her
unable to vote for life without parole, regardless of the facts. (21 HS 5891.)
Her position against the death penalty had remained unchanged for 10 years.
(21 HS 5891.)

Question number 79 asked if the juror would be able to follow the
trial court’s instruction that a defendant arrested for any offense is
presumed to be innocent. This juror did not check either of the answer
options: “yes” or “no.” Instead, she wrote, “For this case | am not sure.”
(21 HS 5886.) The juror wrote the same answer when asked in question
number 80 whether she would be able to follow the court’s instruction that
the defendant is innocent unless and until the prosecution proves guilt
beyond a reasonable doubt. (21 HS 5886.) The juror also wrote in
response to question number 95 that appellant’s “actions (granted—as

presented by the press) do not fit with my perception of a grieving husband.”
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(21 HS 5888.) When asked in question number 97a whether she could base
her decision entirely on the evidence produced in court and not from an
outside source, the juror again declined to check “yes” or “no.” Instead,
she wrote: “Not sure. I would like to think I could be objective but cannot
state [] so absolutely.” (21 HS 5888.)

Additionally, when the court and parties first discussed this juror, the
court observed that the juror would not be paid during the period of jury
service. (12 RT 2425.) The juror appended a letter to her questionnaire
from her employer to this effect. (21 HS 5892, 5895.) Thus, the trial
court’s excusal would have also been a proper exercise of its discretion
based on hardship. (See People v. Tate, supra, 49 Cal.4th at p. 663; Ghent,
supra, 43 Cal.3d at p. 768.) But, in any event, the excusal under
Witherspoon-Witt is supported by substantial evidence.

2. Prospective Juror Number 4931

When the court and parties discussed this juror, the court noted from
the questionnaire that this juror was opposed to the death penalty and did
not believe in “‘cutting a life short.”” (17 RT 3463, 3467.) Defense
counsel responded, “Why don’t you bring in [sic], see if we can rehabilitate
him.” (17 RT 3467.) The court declined. (17 RT 3467.)

This juror was strongly opposed to the death penalty. (4 HV 617.)
He explained his feeling that “cutting a life short” denied the spirit a chance
to gain wisdom. (4 HV 617 [question no. 107].) Conversely, life without
parole enabled the person to learn and grow in spiritual wisdom. (4 HV
617 [question no. 108].) This juror responded in the affirmative when
asked if it would be difficult for him to vote for the death penalty if the
crime was the person’s first offense. (4 HV 618.) His views against the
death penalty had remained steadfast for the previous 10 years. (4 HV 618.)

And, with respect to his affirmative answer to question number 115, the
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juror explained that the “death penalty just brings the spirit back in a future
physical life to cause trouble since learning was cut short.” (4 HV 618.)

3.  Prospective Juror Number 912

During the discussion of this juror, the court observed that the juror
was strongly opposed to the death penalty. (17 RT 3486-3487.) The
prosecutor referenced other anti-death penalty answers. (17 RT 3487.) The
court excused the juror based on her opposition to the death penalty. (17
RT 3487.)

Substantial evidence, as found in the juror’s questionnaire answers,
supports the trial court’s decision. Juror number 912 identified herself as a
Baptist who actively participated in her religion. (5 HV 909.) This juror
rated her attitude about the death penalty as “Strongly Oppose.” (5 HV
916.) She wrote that life without parole was “a more accepta[b]le
punishment.” (5 HV 916.) Her views in this regard were influenced by her
“religious beliefs.” (5 HV 917.) The juror replied in the affirmative when
asked if it would be difficult for her to vote for death if the crime was the
guilty party’s first offense. (5 HV 917.) And, she, like the others, indicated
that her moral, religious, or philosophical opposition to the death penalty
rendered her incapable of voting to impose it. (5 HV 917.)

4.  Prospective Juror Number 6263

The trial court noted this prospective juror’s vehement opposition to
the death penalty and strong preference for life without parole. (18 RT
3717.) The court stated the juror was excused by stipulation, noting
defense counsel’s “reservation.” (18 RT 3717.)

This juror responded affirmatively when asked in question number 10
if her religious or philosophical beliefs would interfere with her ability to

serve as a juror in this case. (6 HV 1222.) She explained, “Philosophically,
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I feel I have no right to judge another person’s fate.” (6 HV 1222.) The
juror described herself as “very liberal.” (6 HV 1227.)

In the latter section of the questionnaire that specifically addressed
penalty, this juror repeated that she “vehemently” opposed the death
penalty. (6 HV 1238.) Asked about life without parole, she wrote: “I
strongly recommend it.” (6 HV 1238.) She checked “Strongly Oppose” in
rating her attitude about the death penalty. (6 HV 1238.) This juror
checked “yes” when asked if it would be difficult to impose the death
penalty for a first offense. (6 HV 1239.) And, with respect to her
affirmative answer to question number 115, this juror wrote: “Moral—I
would not want to be responsible for another person’s death. I believe in
Karma.” (6 HV 1239.) In response to question number 101, which asked if
there was anything else the court should know about her qualifications as a
juror, this juror checked “yes” and wrote: “Yes, [ am vehemently opposed
to the death penalty and sitting in judgment of someone’s life.” (6 HV
1237.)

As for potential biases addressed by questions 94 through 97a, the
juror admitted that she had formed the opinion that appellant was guilty:
“I’ve assumed he’s guilty because he was closest.” “He had the most
opportunity, and I don’t believe his alibi. The fact that he was out fishing
and they found the bodies in the Bay.” (6 HV 1236.) This juror checked
“no” and wrote “not sure” in response to the question that asked if she
could base her decision entirely on the evidence. (6 HV 1236.) This
prospective juror was subject to excusal on this additional basis. (See
Ghent, supra, 43 Cal.3d at p. 768.)

5.  Prospective Juror Number 6399

From this juror’s questionnaire, the trial court related that the juror
was strongly opposed to the death penalty and believed the State should not
be committing acts of murder. (18 RT 3718.) Acknowledging the juror’s
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issues with the death penalty, defense counsel nonetheless maintained the
juror was otherwise suitable. (18 RT 3718.) The court excused the juror.
(18 RT 3719.)

In the penalty section of the questionnaire, this juror wrote: “The
State should not be commit[t]ing acts of murder[.]” (6 HV 1284.) He rated
his attitude about the death penalty as “Strongly Oppose.” (6 HV 1284.)
The juror explained that his “spiritual beliefs” influenced his opposition. (6
HV 1285.) He checked “yes” that it